
 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

16th February‟ 2018 

 

MONEY SUIT NO.2/2004 

(1)   Sri Tridip Baruah 

Son of (L) Gajen Baruah 

(2)   Sri Ramen Baruah 

Son of (L) Banshi Baruah 

President and Secretary respectively of  

Rangchalia  Kathobari Gaon Unnayan Samittee,  

Both residents of Village – Rangcholia, Kathobari 

Mouza- Murhadol 

District – Sonitpur, Assam                ----- Plaintiffs    

  -Vs.- 

Kathobari Gaon Unnayan Samittee 

Represented by : - 

(1) Sri Joyram Bora 

 S/o (L) Mohoram Bora 

(2) Sri Ranjit Saikia 

S/o (L) Sonaram Saikia 

President and Secretary respectively of  

Kathobari Gaon Unnayan Samittee,  

Both residents of Village –Kathobari 

Mouza- Murhadol 

District – Sonitpur, Assam             ---- Defendants 

 

This suit for damages for malicious prosecution came-up for final hearing on 

19-01-2018. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

(1) The plaintiff had instituted this suit against the defendants praying 

for compensation for malicious prosecution.  

 

Case of the Plaintiff: 

(2) The plaintiffs claimed that they are the President and the Secretary 

of the Rangchalia Kathobari Gaon Unnayan Samittee, which is an 

unregistered society, and the defendant Nos. 1 and 2 are the President and 

the Secretary of Kathobari Gaon Unnayan Samittee. The defendants 

instituted TS No.45/97 against the (1) Union of India, represented by 

Secretary, Govt. of India, Ministry of Home Affairs, (2) The Chief Election 

Commissioner, Election Commission of India and (3) The Chief Election 

Officer, Assam, Guwahati.  The defendants as plaintiffs in the said suit had 

stated that the Election Department while publishing the Electoral Rolls of 

No.75 Sootea Legislative Assembly Constituency, Part 49 had mentioned the 

name of village “Kathobari” as “Rangchalia Kathobari”. This was opposed by 

the electors of the locality, but the Election Office did it anyways at the 

instance of a few electors belong to a family claiming themselves to be 

members of Rangchali clan. The defendants as plaintiffs alleged that the 

original name of the village of “Kathobari” and not “Rangchalia Kathobari”. 

The plaintiffs of the present suit alleged that none of these members of the 

clan was made party to the suit or any other electors of the village was 

made party to the suit by the defendants in an effort to procure a decree 

against them.  
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(3) So, the plaintiff prayed before the Court to be impleaded as party to 

the suit & the petition was allowed by the Court and the plaintiffs for 

themselves and on behalf of the Rangchalia Kathobari Gaon Unnayan 

Samittee filed their written statement. The plaintiffs of the present suit as 

defendants in TS No.45/97 clearly denied that “Rangchalia” was pre-fixed 

before the “Kathobari” without any influence from the plaintiffs or any body 

else. The name of „Rangchalia Kathobari‟ was used in naming the school and 

other organization since long time. Many sale deeds of land also executed 

by describing the address as Rangchalia Kathobari village. The plaintiffs as 

defendants in TS No.45/97 alleged that the said suit was filed with false and 

misleading facts and urged it to be dismissed. Though the plaintiffs 

contested the Title Suit for themselves and on behalf of the villagers of 

„Rangchalia Kathobari‟, the people living in the said village supported these 

plaintiffs with money and material to fight the said suit. The plaintiffs 

alleged that the defendants of this suit had field the TS No.45/97 without 

any reasonable and probable cause and had filed the same maliciously 

against the electors of „Rangchalia Kathobari‟. The suit was finally dismissed 

on 20-11-2000. It is thus apparent that the defendants of the present suit 

had abused the process of law with unsustainable and vexatious grounds. 

The suit was instituted by malice causing the electors to suffer damages of 

time, money and mental and physical labour.  

 

(4) After perusal of the TS No.45/97 the defendants as appellant 

preferred an appeal and it was registered as TA No.3/2001. This appeal was 

filed with malice and was abuse of process of law knowing full well that their 

belief and ground of appeal were unsustainable. It was also subsequently 
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dismissed upholding the order of the Trial Court. It was prayed by the 

plaintiffs in this suit that the plaintiffs along with the villagers and electors 

spent more than Rs.2,00,000/- (Rupees Two Lakhs Only) till 20-05-2003 

while pursuing the suit and the appeal. Hence, the said amount of 

Rs.2,00,000/- along with Rs.3,00,000/- for physical and mental harassment 

as recoverable from the defendants. Thus, the present suit was filed by the 

plaintiffs praying for a decree for Rs. 5 lakhs as compensation for malicious 

prosecution, decree as to cost of the suit and the suit in favour of the 

plaintiff and any other order (s) as the Court may deem fit and proper.  

 

Case of the Defendants:  

(5) The defendants prayed that cause of action for malicious prosecution 

arises only when the defendants instituted malicious prosecution against the 

plaintiffs by lodging a criminal complaint without any reasonable or probable 

cause and the prosecution is terminated in favour of the plaintiff. In the 

present suit, the plaintiffs are claiming compensation amounting to Rs.5 

Lakhs for institution of the civil suit and not for any false criminal case. 

Thus, there is no question of malicious prosecution in the present case. 

Hence, the suit deserves to be dismissed. It was further prayed that the 

defendants did not institute TS No.45/97 against the plaintiffs, rather the 

plaintiffs themselves got impleaded in the suit by approaching the Court. 

Therefore, there is no question of a suit for malicious prosecution against 

the prosecution against the defendants by plaintiffs and the suit was never 

instituted against the plaintiffs by the defendants. Furthermore, Title Suit 

was dismissed by the trial Court on law points and the judgment passed 
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therein was upheld by both the 1st Appellate appeal and the 2nd appeal. No 

Court granted any relief either to the plaintiff or the defendants.  

(6) The defendants further alleged that nowhere in Govt. record the 

name “Kathobari” was changed to “Rangchalia Kathobari”. To create 

imaginary grounds to lodge this Money Suit the plaintiffs have erroneously 

alleged “malice” against the defendants.  TS No.45/97 was dismissed not for 

inference of the plaintiffs and contested the suit as defendant Nos. 4 and 5 

and rather the suit was drafted wrongly and the prayer for mandatory 

injunction was not granted as the defendants as plaintiffs did not pray for 

declaration of their right u/s 34 of the Specific Relief Act. Hence, it is clear 

that the plaintiffs‟ suit is frivolous, vexatious and instituted to make wrongful 

gain. The plaintiff had no locus-standi to get themselves impleaded in TS 

No.45/97 and does not have any right to sue the defendant for malicious 

prosecution. Hence, it was prayed that the suit be dismissed with cost and 

the defendants awarded compensation.  

 

(7) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is any cause of action? 

2. Whether with the malicious intention the defendants falsely filed 

the TS No.45/1997 and TA No.03/2001? 

3. Whether the plantiffs suffered lose due to filing of TS No.45/1997 

and TA No.03/2001? 

4. Whether filing of TS No.45/1997 and TA No.03/2001 & 

impleadment of the plaintiffs in those cases falls under the ambit 

of malicious prosecution?  
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5. To what relief (s) the plaintiffs are entitled to?  

 

DISCUSSIONS, DECISIONS & REASONS THEREOF– 

(8) I have gone through the pleadings minutely and also perused the 

documents submitted by both the sides. Also heard the arguments 

forwarded by the ld. counsel for the plaintiff and the defendant. Thus, based 

on the rival contentions the issues are discussed herein below. Pertinent to 

mention that for easier appreciation of evidence and for sake of brevity, the 

issues might not be discussed chronologically & some issues maybe clubbed 

together and discussed without losing their individuality. 

 

ISSUE NO. 1: Whether there any cause of action? 

(9) The term cause of action refers to that set of events which crates the 

reason for the institution of the suit and which one party asserts and the 

other denies.  

 

My Decision And Reasons Thereof:  

(10) I have gone through the TS No.45/97 and also TA No.3/2001, it is 

seen that in the present suit, the plaintiff claimed that the defendants had 

instituted TS No.45/97 against the plaintiffs out of malice and because of 

which they had to bear a cost of Rs.2,00,000/- and also had to undergo 

mental and financial pressure. However, the defendants denied the said 

allegation and claimed that the plaintiffs were never made a party to the TS 

No.45/97 and neither was the suit filed with any malice. Therefore, it is clear 

that there is a dispute between both the parties as to whether TS No.45/97 

was a malicious prosecution or not and whether the plaintiffs are eligible for 
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compensation or not because of the same. Thus, a cause of action existed 

and therefore, issue No.1 is settled in favour of the plaintiff.  

ISSUE NO.2: Whether with malicious intention defendants 

falsely filed the TS No.45/97 & TA No.3/2001? 

ISSUE NO. 4: Whether filing of TS No.45/97 & TA No.3/2001 

and impleading of the plaintiffs in those cases 

falls under the ambit of malicious prosecution? 

(11) Both these issues are being disposed of together without losing their 

individuality as they are based on the same set of facts and evidence.   

 

My Decision And Reasons Thereof:  

(12) Malicious prosecution is based on three important ingredients, which 

are (i) intentionally and maliciously instituting and pursuing a legal action 

against the party aggrieved (ii) It is brought without probable cause & (iii) It 

is dismissed in favour of the aggrieved party. So the question that needs to 

be answered now is whether the defendants as plaintiffs had instituted TS 

No.45/97 with a malicious intention and whether there was no probable 

cause for instituting the same and whether it was dismissed in favour of the 

plaintiffs.  

 

(13) I have gone through the evidences forwarded by both sides in the 

present suit. The plaintiff No.1 had adduced evidence as PW-1 and he had 

stated that the defendants had pursued the TS No.45/97 knowing full well 

they will be unable to substantiate their plea and claim in the said suit. The 

suit was dismissed on 20-11-2000 and yet the present defendants as 

appellants filed the TA No.3/2001 fully knowing well that they have no case 

against the present plaintiffs. PW-1 was extensively cross-examined by 
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defendants. What ultimately appears from the evidence of PW-1 is that he 

could not substantiate the fact that the defendants have instituted the TS 

No.45/97 with malice and his cross-examination reveal that there is on-

going dispute between the plaintiff and his supporters in one hand and the 

defendants and their supporters on the other hand and that is regarding the 

question whether the village should be carrying the name “Rangchalia 

Kathobari” or simply “Kathobari”. Thus, it is also clear that TS No.45/97 was 

not filed without a probable cause.  

 

(14) PW-2 Jibon Baruah stated the same things in his evidence-in-affidavit 

as those mentioned in the plaint. However, his cross-examination reveal that 

he had signed in the resolution of Kathobari Gaon Unnayan Samittee where 

it was resolved that a suit will be filed against (1) Union of India, 

represented by Secretary, Govt. of India, Ministry of Home Affairs, (2) The 

Chief Election Commissioner, Election Commission of India and (3) The Chief 

Election Officer, Assam, Guwahati. Therefore, the evidence of PW-2 reveals 

that the defendants as plaintiffs had never instituted the suit against the 

present plaintiffs and the said suit was instituted, as they believe that there 

is a probable cause of action. 

 

(15) PW-3 Thaneswar Baruah deposed in his evidence-in-affidavit, he also 

stated the same thing as mentioned in the plaint and his cross-examination 

reveals that he had written the evidence-in-affidavit as narrated to him by 

the plaintiffs. It also reveal from his cross-examination that the TS No.45/97 

was instituted against (1) Union of India, represented by Secretary, Govt. of 

India, Ministry of Home Affairs, (2) The Chief Election Commissioner, 

Election Commission of India and (3) The Chief Election Officer, Assam, 
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Guwahati, and the plaintiffs of the present suit were not impleaded in the 

same.  

(16) PW-4 Sanjib Bora is Sheristadar of office of Munsiff, Tezpur and he 

was called for producing TS No.45/97. During cross-examination, he 

mentioned that in the TS No.45/97, no relief was sought against the 

defendant Nos. 4 and 5 and then vide petition No.1842/98 dated 02-07-

1998, defendant Nos. 4 and 5 got themselves impleaded as defendants 

through Court. Cross-examination of PW-4 also reveals that suit was 

dismissed and neither of the parties granted any relief. PW-5 Subimal 

Pathak is the Sheristadar in the office of the Civil Judge, Sonitpur. He was 

summoned to produce the TA No.3/2001. The said appeal was dismissed 

and the judgment of the trial Court was upheld.  

 

(17) DW-1 Joyram Borah mentioned in this evidence-in-affidavit that the 

suit was filed seeking a mandatory injunction to correct the name of the 

village from “Rangchalia Kathobari” to “Kathobari” and it was filed against  

(1) Union of India, represented by Secretary, Govt. of India, Ministry of 

Home Affairs, (2) The Chief Election Commissioner, Election Commission of 

India and (3) The Chief Election Officer, Assam, Guwahati. He also 

mentioned that TS No.45/97 was never instituted against the plaintiff and 

they got themselves impleaded in TS No.45/97 through Court. It was further 

mentioned that no case of malicious prosecution can be made out, it was a 

civil suit and a cause of action for malicious prosecution can arise only when 

the present defendants instituted malicious prosecution by lodging a criminal 

complaint without any reasonable and probable cause and the prosecution is 

terminated in favour of the aggrieved party. DW-1 further mentioned that in 

TS No.45/97 the trial Court refused to grant the decree for mandatory 



 

Page 10 of 12  

injunction as they did not seek a declaration to have the name “Kathobari” 

as the name of village. It was further prayed that the present plaintiffs got 

themselves impleaded in TS No.45/97 and doing so if they incur expenditure 

then it was their own choice. DW-2 Ranjit Saikia and DW-3 Sri Deben Gayan 

also stated that same things as mentioned by DW-1 in his evidence-in-

affidavit. All these three DWs were extensively cross-examined by the 

plaintiffs‟ side. However, the plaintiffs failed to dislodge their case and claim 

that TS No.45/97 was never instituted with malicious intention and rather 

the defendants as plaintiffs had probable caused for instituting the same.  

 

(18) I have gone though TS No.45/97 very closely and it is seen that the 

defendants had instituted the suit originally against the (1) Union of India, 

represented by Secretary, Govt. of India, Ministry of Home Affairs, (2) The 

Chief Election Commissioner, Election Commission of India and (3) The Chief 

Election Officer, Assam, Guwahati praying for mandatory injunction for 

correcting the name of the village in Part 49 relating to Polling Station by 

deleting “Rangchalia” which was wrongly pre-fixed before “Kathobari”. 

Perusal of record also reveals that vide order dated 24-08-98 the plaintiffs of 

the present suit were impleaded in the record after their petition u/O.1 

r.10(2) CPC was allowed. Therefore, it is clear from record that the present 

defendant had not instituted the TS No.45/97 against the plaintiffs and 

rather the plaintiffs got themselves impleaded through the Court vide the 

above mentioned order dated 24-08-1998. I have also gone through the 

written statement of the plaintiffs, which they had submitted in TS 

No.45/97. In the said Written Statement they had elaborately covered the 

history of the village, how and why the term “Rangchalia” should be pre-

fixed before “Kathobari” and how non-impleading the plaintiffs as 
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defendants and other villagers in TS No.45/97 will lead to injustice. Nowhere 

in the said written statement the plaintiffs as defendants have mentioned 

anything about the said suit (TS No.45/97) being malice in nature.   

 

(19) As could be seen from the evidence of the plaintiffs‟ witnesses and 

the defendants‟ witnesses, is that the TS No.45/97 was instituted against 

the (1) Union of India, represented by Secretary, Govt. of India, Ministry of 

Home Affairs, (2) The Chief Election Commissioner, Election Commission of 

India and (3) The Chief Election Officer, Assam, Guwahati seeking that the 

village should be named “Kathobari” instead of “Rangchalia Kathobari”. 

Nowhere in the said plaint there is anything malicious against the present 

plaintiffs. In fact, as seen from the evidences forwarded by the witnesses 

and from the materials on record, the present plaintiffs got themselves 

impleaded as defendant Nos. 4 and 5 in TS No.45/97 by submitting an 

application under 1 Rule 10(2) CPC & their this petition was allowed by 

order dated 24-08-98.  

(20) Thus, all materials on record indicates that TS No.45/97 was filed by 

the present defendants as they believe that there was a probable cause for 

the same and it was not filed with malice against the present plaintiffs. 

Thus, in view of the above discussions Issue Nos. 2 and 4 are settled 

against the plaintiffs.       

 

Issue no. 3: Whether the plaintiff suffered lose due to filing of 

TS No.45/97 and TA No.3/2001? 

(21) The plaintiff had claimed that because of malicious prosecution and 

filing of TS No.45/97 and TA No.3/2001, they suffered damages of time, 

money and mental and physical labour.   
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My Decision And Reasons Thereof:  

(22) As seen while discussion the Issue No. 2 and 4, that the defendants 

had not filed the TS No.45/97 and TA No.3/2001 with malice intention. It 

was also seen that the present had got themselves impleaded in the TS 

No.45/97 and TA No.3/2001 by application under Order 1 Rule 10(2) CPC. 

Thus, if the plaintiff had suffered any loss due to filing of TS No.45/97 and 

TA No.3/2001, present defendants cannot be held accountable for the same. 

Hence, under the circumstances, Issue No.3 is decided against the 

plaintiff.   

 

Issue No. 5: To what relief (s) the plaintiffs are entitled to? 

(23) In view of the discussions in Issue Nos. 1 to 4, it is hereby held that 

plaintiffs are not entitled to any relief(s).  

 

   ORDER 

THE suit is dismissed on contest without cost. Prepare a decree accordingly. 

  

 Given under my hand & seal of the Court on the 16th of February‟ 

2018. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 


